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      Issue 
Has Cody failed to establish that the district court abused its discretion by 




Cody Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Cody pled guilty to rape and the district court imposed a unified sentence of 15 
years, with three years fixed.  (R., pp.36-40.)  Cody filed a notice of appeal timely from 
the judgment of conviction.  (R., pp.45-47.)   
 2 
Cody asserts his sentence is excessive in light of his low risk to re-offend, 
amenability to treatment, minimal criminal history, stable employment history, family 
support, and purported remorse.  (Appellant’s brief, pp.5-8.)  The record supports the 
sentence imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
“Probation is a matter left to the sound discretion of the court.”  I.C. § 19-2601(4).  
The criteria for placing a defendant or probation or imposing imprisonment are as 
follows: 
The court shall deal with a person who has been convicted of a 
crime without imposing sentence of imprisonment unless, having regard to 
the nature and circumstances of the crime and the history, character and 
condition of the defendant, it is of the opinion that imprisonment is 
appropriate for protection of the public because:  
 
 3 
(a) There is undue risk that during the period of a suspended 
sentence or probation the defendant will commit another crime; or  
 
(b) The defendant is in need of correctional treatment that can be 
provided most effectively by his commitment to an institution; or   
 
(c) A lesser sentence will depreciate the seriousness of the 
defendant's crime; or  
 
(d) Imprisonment will provide appropriate punishment and deterrent 
to the defendant; or  
 
(e) Imprisonment will provide an appropriate deterrent for other 
persons in the community; or  
 
(f) The defendant is a multiple offender or professional criminal.  
 
I.C. § 19-2521(1). 
The maximum prison sentence for rape is life.  I.C. § 18-6104.  The district court 
imposed a unified sentence of 15 years, with three years fixed, which falls well within 
the statutory guidelines.  (R., pp.36-40.)  At sentencing, the state addressed the 
seriousness of the offense, the violation of trust by Cody, the initial denial of the crime 
by Cody, and the victim’s deterioration since the rape. (Tr., p.19, L.18 – p.26, L.23 
(Appendix A).)  The district court subsequently articulated the correct legal standards 
applicable to its decision and also set forth its reasons for imposing Cody’s sentence 
and declining to retain jurisdiction or place him on probation.  (Tr. p.32, L.3 – p.35, L.7 
(Appendix B).)  The district court also reiterated that this was a very serious crime that 
will have a lasting and serious effect on the victim and therefore deterrence and 
punishment were the most important factors. (Id.)  The state submits that Cody has 
failed to establish an abuse of discretion, for reasons more fully set forth in the attached 
excerpts of the sentencing hearing transcript, which the state adopts as its argument on 




 The state respectfully requests this Court to affirm Cody’s conviction and 
sentence. 
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l UOISE, IDAHO 
2 October 16, 2015, 2:53 p.m. 
3 
4 THE COURT: State versus Morris Cody, 
5 Case No. CRFE-2015-10282. 
6 Mr. Cody is present in custody, 
7 represented by Mr. Stewart. The state is 
B represented by Ms. Guzman. 
9 We're here today for sentencing. On 
1 O August 28, the defendant pleaded guilty to the 
11 crime of rape. He did that pursuant to a plea 
12 agreement that called for the state to cap its 
13 recommendation at a 15-yeAr prison sente~ce 
14 consisting of five years fixed followed by ten 
15 years indetenninate, unless the psyehosexual 
16 evaluation returned with a low risk 
1 7 recommendation. 
18 As it did, in that case, the state was 
19 bound to recommend also a 15-year prison sentence, 
2 0 but one consisting of three years fixed followed 
21 by 12 years indetenninate, and to recommend the 
22 defendant be sent on a rider for evaluative 
23 purposes only. As 1 understand things, the state 
24 is bouncl to make that lower recommendation at 
25 least on the plea agreement and how the evaluation 
Puge 18 
1 Ms. Guzman? 
2 MS. GUZMAN: Yes, we do, Your Honor. At 
3 this point the state is seeking $877.60 in 
4 restitution, and T would ask that if the court 
5 could allow the remaining restitution to remain 
6 open an additional 90 days for counseling for the 
7 victim. 
8 THE COURT: So you're saying that the victim 
9 is currently undergoing counseling, and so there 
10 would be additional restitution associated with 
11 that, and you would like that to remain open? 
12 MS. GUZMAN: Ye~. She is trying to arrange 
13 for counseling. 
14 THE COURT: Dut it's not more broadly open 
15 than that. ft would be left up strictly for that 
16 purpose? 
17 MS. GUZMAN: Yes. 
18 MR. STEWART: Your Honor, we have no 
19 objection to that. 
20 THE COURT: All right. In the ubsencc of an 
21 objection, I'll go ahead and sign off. We'll 
22 order for purposes of today restitution in the 
23 amount of$877.60, and we will leave restitution 
24 for victim counseling expenses open for a period 
2 S of 90 days. 
Page 17 
1 cameout. 
2 Counsel, is there any legal cause why 
3 judgment should not be pronounced against the 
4 defendant today? 
5 MR. STEWART: No, Your Honor. 
6 MS. GUZMAN: No. 
7 THE COURT: Have the parties had a full 
8 opportunity w1d sufficient time to examine the 
9 presentence report'? 
10 MR. STEWART: Yes, Your Honor. 
11 MS. UUZMAN: Yes. 
12 TI-IE COURT: Mr. Cody, have you read the 
13 report? 
14 Tiffi DEFENDANT: Y os. 
15 TI-IE COURT: Does either party contend there 
16 arc any deficiencies or errors in the report? 
l 7 MS. GUZMAN: The state does not. 
18 MR. STEWART: No, Your Honor. 
19 TI-IE COURT: And does either party contend 
20 there should be any additional investigation or 
21 any additional evaluation of the defendant before 
22 sentencing? 
23 MR. STEWART: No, Your Honor. 
24 MS. GUZMAN: No. 
25 THE COURT: Do we have a restitution clairn, 
eagc 19 
l All right. Do you have victim impact 
2 evidence today? 
3 MS. GUZMAN: Only what r have already 
4 previously submitted to the court. 
5 THE COURT: Okay. I have seen that, then. 
6 Just argument, then? 
7 MS. GUZMAN: Yes. 
8 THE COURT: Go ahead, Ms. Guzman. 
9 MS. GUZMAN: The state is also seeking a 
10 no·contact order with no exceptions with the 
11 victim in this case. 
12 THE COURT: All right. Perhaps I can just 
13 ask about that quickly. WHI there be any 
14 objection to that order, Mr. Stewart? 
15 MR. STEWART: No, Your Honor. 
16 THE COURT: /\II right. Oo ahead, 
1 7 Ms. GuzmQll. 
18 MS. GUZMAN: Your Honor, when { look at this 
19 case, it is disturbing, and it's disturbing on a 
20 lot of levels. I've met with Tiffany a couple of 
21 times, and I can tell you that it doesn't get any 
22 easier for her. 
23 She had enough issues in her life. She 
24 had had neck and back surgery, so she took plenty 
25 of medication to be able to sleep at night. She 
l (Pugea 16 to 191 
























































Page 20 Page 21 
had gone through a divorce. She was trying to 1 And she was fearful and she was scared, 
raise two daughters. She didn't have a whole lot 2 so she just kind of tried to move and not say too 
of money. She worked at the Idaho Department of 3 much. And she could hear him get off. She could 
Transportation, the same location as the 4 hear him brenthing. She could henr him pulling up 
defendant. s his pants, and she could feel the ejaculate on her 
She considered him a close friend. 6 and she could feel like she had some l<lnd of 
They moved in as roommates and solely as 7 lubricant all over her body. 
roommates, and it was for financial purposes only. 8 And we know now that it was olive oil. 
Mr. Cody even admits that throughout the g The defendant admits that. He just grabbed the 
materials. There was no romantic relationship 10 olive oil and used it. 
going here, and she had firmly told him she didn't 11 And she talks about he was her best 
want a romantic relationship. He admits that 12 friend. 1 think that's the part that's the 
sometimes when she was asleep and had taken 13 hardest for her to wtderstand. She lives here in 
medications, he would kiss on her or stroke her 14 the community, and she didn't have a lot of close 
hair, and she woke up n few times and told him not 15 friends. She had no family. She considered him 
to stroke her hair. 16 basically her anchor. She had no idea that he 
And yet he didn't stop there. She went 17 would do this to her. 
to sleep in her own home, the home that she shared 18 And this happened on July 12, and she 
with the defendant, his daughter, nnd her two 19 goes to the doctor right away. The next morning 
daughters, a home where you should feel safe and 20 she goes, a rape kit is collected. Everything is 
secw-e. And she took her prescribed sleeping 21 done appropriately. On the 16th the police 
medications, totally legal. And then she awoke, 22 attempt a confront call with her lo U1e defendant, 
and when she woke up, it took her a moment to 23 and he denies over the phone call that anything 
realize that this defendant was on top of her 24 like that happened. And then he says, "You're 
lusving sex. with her. 25 breaking up, you're breaking up." He wouldn't do 
Page 22 Page 23 
anything like that. 1 important is when I re.ld through the presentence 
And then he said he would talk to her 2 materials and I see what his friends and hi~ 
in person. And this is one time when the police 3 supporters have to say, it is extremely troubling. 
actually put the recording device in the car, and 4 And I know from the detective listening 
it's during that ride home when she is taking him 5 to his jail calls, he has totally minimized with, 
home that he makes his admissions. And he admits 6 kind of pushed the blame off onto Tiffany, and 
that he felt bad, he admitted having sex with her 7 it's him. Let's not deny this. He pied guilty to 
when she was asleep, he was sony. He said it was B rape, nnd he is n rapist. That's just the plain 
a serious violation of her trust. 9 and simple of it. 
He said he had started kissing her, and 10 I read in the letters, and it talks 
one thing led to another. Ile said he didn't think 11 about Tiffany being the other women. She wasn't 
he lubed Tiffany up, but he did put some -- and 12 the other women. She was a victim in this cll!:e. 
this was his quote -- stuff on his unit. He said 13 You hear what a respectful man ilie 
he loved her, and he knew that this was a serious 14 defendant is. They talk about this situation was 
violation and that he had stepped in it. 15 thrust upon him. 
At that point she steps away, and the 16 That's not true. It's true for 
police arrest him. Post Miranda he states that 17 Tiffany, the situation was thrust upon her, but he 
Tiffany was his best friend, his roommate and his 18 chose his actions. He tells others that he 
co-worker, the same thing she had said. He said 19 pleaded guilty only in hopes of getting a lighter 
they had no relationship,just friendship. 20 sentence, not one to take a chance on possible 
But he tells the police he doesn't 21 life sentence. And then others says, yeah, he was 
recall having sex with her. He makes total 22 trying to break away from the victim and these 
denials because he is not aware that his 23 charges are tromped up. 
conversation with her in the car has been 24 His own daughter states that the 
recorded. And the rea~on I think that this is 25 defendant has done nothing wrong. Others call the 
2 (Pages 20 to 23) 
























































Page 24 Pclge ;, 5 
crime accusations, but they're not accusations. 1 The state gave this offer for a couple 
He has admitted it, and he has admitted his guilt 2 of reasons. Tiffany did not want to appear in 
in court. 3 court. She continued to deteriorate. She wrecked 
And I think that why this is important 4 her car. She picked up a substance abuse, like a 
is because this is what continues to traumatize 5 DUI, because she tried to self medicate. She 
Tiffany. She no longer goes to the job where 6 couldn't get out of bed. And we just thought ii 
they're were co-workers hecause coworkers would 7 would be better for her to get into counseling and 
tell her at work, why did she have to tum him in, 8 try to get her life back together. 
he was such a good man? Basically get over it. 9 Now, I know that the defendant is only 
I don't think anybody gets over being 10 59 years old. His only prior is a DUI. He got 11 
raped, and I think the defendant's own wife in her 11 withheldjudgmenl in 2005. The psychusexual rates 
letters talks about the trauma of being raped. I 12 him as a low risk to re-offend and amenable to 
walked out of this courtroom in the hallway, and l 13 treatment in the conunw1ity. 
heard his friends talking about how they had 14 But one thing that the state tries to 
talked to him, and it was all Tiffany and this is 15 keep in mind is that the PSE is merely a community 
basically a trumped-up issue. 16 safety and trcanncnt document. And murderers will 
And they say that she did it for money. 17 come out low risk to reoffend. Most people, 
Well, I can advise the court that she reported 18 unless they're a serial killer, do anything other 
this crime, and then on 7-17 of 2015, she received 19 than that as well. 
a notice to pay rent or surrender pos.session of 20 But it's the severity of this crime 
the apartment. The rent had not been paid. She 21 that drives the state to make its recommendation 
had given her rent money, but the rent had not 22 of three plus 12 with a retained jurisdiction for 
been paid. So she has lost her home and she has 23 evaluative purposes only, because it is an 
lost a lot of things too. It's not just this 24 unthinkable crime. It's a severe crime. I cnn't 
defendant. 2S imagine not feeling safe in your own home, And in 
!?age 2 6 eage 27 
this case, there's also other things to consider, 1 through a trial. So I stand by my recommendation. 
and !hut's deterrence, punishment, and 2 And the state also seeks a civil penalty in the 
retribution. Decause I think this is one ofthc 3 amount of$5,000. I would ask for $500 PD 
most humiliating and traumatizing crimes that a 4 reimbursement, and I would leave the fine in the 
victim can go through. 5 court's discretion. 
And I think you can see that. The 6 THE COURT: TI1ank you, Ms. Gu:unan. 
court can sec that by reading Tiffany's victim 7 Mr. Stewart, your argument? 
impact statement. I mean, it is sad. I can tell 8 MR. STEWART: Your Honor, I would first like 
you that Tiffany had actually been a law school g the court to be aware that Mr. Cody does not talce 
attendee. She had worked for Jeff Nona as an 10 this lightly. He was embarrassed, ashamed. And 
intern. Dy the time she knew this defendant, she 11 he wasn't trying to get away with anything. He 
actually had a job. She had children. She was 12 just didn't know his rights at the time. 
trying to work. She was trying to live. 13 And after discussion with me, after we 
She states she was trying to gel back 14 had met, he decided to take responsibility and be 
some sense of security. In fact, she felt more 15 accountable. And he has verbalized that, and r 
secure with him than she had had even with her 16 feel that he is sincere in his regret and remorse. 
ex-husband. 17 And rending the letters from his 
And so there has to be some level of 18 friends and family, all the support, and he has 
punishment in this case. His actions were 19 friends and family here in the courtroom today. 
deliber11te, they were calculated, and probably 20 lt appears that this was an out-of-character 
except for the recording, couldn't have been 21 incident. r think that's where the psychosexual 
prosecutable, because ht: made so many denials. He 22 evaluation comes into play is, looking at his 
was just caught red-handed. 23 history and his demeanor and his mental process, 
I do give him credit, a lot of that in 24 this was something that got the best of him, and 
my recommendation, because he didn't make her go 25 he acted inappropriately, severely 
3 (Pageo 24 to 271 
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1 indicated here today, as he indicated in front of 1 couldn't feel sorrier for her. 
2 me under oath on August 28. 2 It's doubly sad because of the kind of 
3 He pleaded guilty to the offense to 3 person Mr. Cody appears to otherwise be. ·n1e 
4 having sexual intercourse with a woman against her 4 infonnation that I have available to me in the 
s will while she was asleep. lt's undoubtedly a 5 presentence materials indicates that Mr. Cody ha.<; 
6 very serious crime. Mr. Cody is guilty of it, and 6 lived his life as a law-abiding citizen, leaving 
7 that there has to be a consequence that follows 7 aside this incident and then one UUI approximately 
8 that's proportionate to the offense. 8 ten years ago. 
9 Now, the offense, of course, is by g lt indicates that Mr. Cody has spent 25 
10 nature om: that can have a lasting and serious 10 years in the same job and has done well and lived 
11 impact on the victim. I, of course, read the 11 a productive life. The llupport letters indicate 
12 victim impact statement that's included In the 12 that a lot of people think very well of him and 
13 presentence materials, as I have read all of the 13 can scarcely helieve that the man they knew did 
14 presentence materials. l4 this terrible thing. rt ill hard to helieve. 
15 It's just a terrible situation. The 15 Mr. Cody's LSI, ns Mr. Stewart 
16 victim is likely to suffer long-lasting 16 mentioned, is only ten. There are only a small 
17 consequences as a result of this incident. And, 17 percentage of the defendant1 who come through this 
18 of course, there are collateral victims, not the 18 courtroom on whatever kind of charge have an LSI 
19 victim of the act itself but the people, innocent 19 score that's lower than that. 
20 people whose lives are adversely affected. 20 The psychosexual evaluation indicates 
21 And, of course, this includes 21 that Mr. Cody is a low risk to re-offend, and all 
22 Mr. Cody's own family who hos to /lee him go 22 of that is probably tnic. I think it is unlikely 
23 through this, has had to see him spend time behind 23 that Mr. Cody would re-offend. 
24 bars nnd his nine-year-old daughter whose note J 24 I still h11Ve, though, to impose a 
25 have read. And it's tragically sad. I just 25 sentence that takes into account the factors I'm 
Pogo 34 £'age 35 
1 directed by Idaho law to take into account. Those l a subsequent indeterminate period of confinement 
2 are the protection of society, deterrence, 2 of 12 years. Although the plea agreement 
3 rehabilitation, and punishment. And two that seem 3 contemplates a rider for evaluative purposes only, 
4 important here to me ore punislunent and 4 I'm declining to do that. I'm just imposing this 
5 deterrence. 5 sentence outright. I feel that any lesser 
6 As fve already said, I think it's 6 sentence would be unj11stly lenient in light of the 
7 unlikely that Mr. Cody is going to re-offend, but 7 severity of the offense. 
8 that doesn't mean that there is no need for 8 You'll be remanded to the custody of 
9 punishment and no need for a sentence that has a 9 the sheriff of this county to be delivered to the 
10 deterrent effect by indicating that a wrong of 10 proper agent of the state Board of Correction in 
11 this magnitude will be punished in a meaningfit! 11 execution of this sentence. You'll receive credit 
12 wo.y. 12 against this sentence for the 93 days you have 
13 This event didn't just change the 13 spent in custody prior to the entry of judgment. 
l4 victim's life. Of course, it changed Mr. Cody's 14 I will also impose a $5,000 civil 
15 life as well, both for the worst, and it's a 15 penalty in favor of the victim. I think there are 
16 shame. We are where we are now, and I've got to 1 6 likely to be long-lasting consequences that aren't 
17 impose a sentence that takes into account these 17 going to be adequately accounted for in a 
18 factors. 18 restitution order that takes care of a little bit 
19 Mr. Cody, on your plea of guilty to the 19 of therapy perhaps. 
20 crime of rape, I hereby find you guilty. I'm 20 I won't impose a fine. I'll impose 
21 going to sentence you to the custody of the Idaho 21 $500 of public defender reimbursement as the state 
22 State Board of Correction under the unified 22 suggested. 
23 sentence law of the State of Idaho for an 23 Mr. Cody, you have the right to ap~al, 
24 aggregate tenn of 15 years. I'm going to specify 24 and if you carmot afford to hire an attomtiy for 
25 a minimum period of confinement of three years and 25 the appeal, one will be provided for you at public 
5 (Pages 32 to 35) 
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